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OPINION
I. FACTUAL BACKGROUND
A. Tria

Officer Michael McElrath of the Chattanooga Airport Police testified that he was on duty
during the early morning hours of January 14, 2000. He stated that around 3:00 am., hewasdriving
down Brainerd Road towards the City of Chattanoogawhen he noticed a vehiclewhich appeared to

beaMustang pull out of the parking lot of anightclub called Flashbacks. McElrath testified that the
car was traveling in the opposite direction that he was driving and was “fishtailing.” He stated that



the car “lost control, fishtailed, looked like he' d overcorrected, came back across and then towards
[McElrath] in [McElrath’s] fast lane of traffic.” McElrath stated that he moved over into the slow
lane of traffic so that the driver would have room to regain control of the vehicle. Hetestified that
ashegot closer to the vehicle, the driver was “ still trying to maintain control, trying to get control.”
M cElrath stated that asthe vehicle“came overtotheslow lane,” McElrath * got up onto theside area
of the bridge, curb areato try to avoid . . . being. . . struck head on by this car.” He noted that the
vehicle came within five feet of striking his patrol car.

McElrath testified that the vehicle passed him, so heturned around to follow thevehicle. He
stated that he followed the car, ared Ford Mustang, but did not turn on his blue lights because he
“wanted to see what was wrong with the vehicle.” McElrath stated that the vehicle droveto Yee's
Crabhouse, pulled into the parking lot, and turned around. He testified that the vehicle then
proceeded in the same direction from which it had just come. McElrath stated that he then turned
on his blue lights. He recalled that the vehicle was driving with a “ noticeable swerve, a weave.”
McElrath testified that he pulled the vehicle over for reckless driving.

McElrath identified the Defendant in court as the driver of thevehicle. After stopping the
vehicle, McElrath asked the Defendant to step out of the car because he “noticgd] a very strong
smell of an alcoholic beverage.” He also noticed that there was “adlight slur to [the Defendant’ s
speech.” McElrath gavethe Defendant two field sobriety tests: thewal k-and-turn and the one-legged
stand. He noted that the Defendant performed both tests poorly. He stated that during thewalk-and-
turn test, the Defendant did not keep his balance, did not follow instructions, did not consistently
walk “heel totoe,” and stepped off of theline on which hewas walking. McElrath stated that during
the one-legged stand test, “[t]here was a noticeable swaying . . . where [the Defendant] was again
trying to keep his balance without raising hisarms.” He also testified that the Defendant “ hopped”
to maintain his balance and put his foot down during the test.

McElrath placed the Defendant under arrest. He stated that prior to the arrest, he asked the
Defendant if he had had anything to drink that night. Accordingto McElrath, the Defendant said that
he had drunk two beers that night. He stated that after he placed the Defendant under arrest, the
Defendant became” moreaggressive, verbally abusiveand very demanding.” McElrathtestified that
the Defendant refused to take the blood alcohol test and refused to sign the implied consent form.
He stated that the Defendant remained verbally abusive at the jail and later threatened him.

The Defendant testified that he wastwenty-nineyearsold at the time of trial and that hewas
twenty-eight yearsold at the time of the offense. He stated that he moved to Chattanoogain 1987.
The Defendant reported that he graduated from high school with honors, and then he went to
Chattanooga State for roughly four and a half years where he graduated with an associate’ s degree
in nutrition and exercise science. The Defendant testified that he had worked in the restaurant
industry since hewas sixteen yearsold. He stated that at thetime of trial, hewasworking asaserver
at Outback Steakhouse and as the “front desk man” at Homewood Suites Hilton. Hefurther stated
that he had just been hired at Erlanger Hospital as adietician tech. The Defendant testified that he
was a year away from graduating with a bachdor’s degree in exercise science.
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The Defendant testified that there were many occasions when he worked as a bartender that
he refused to serve alcohol to someone because the person appeared intoxicated. He stated that he
knew hisown limitations and that he carried the number of ataxi servicein hiswallet in case he has
had too much to drink and needs aride. The Defendant testified that he did not believe that he was
too impairedto drive avehicleon thenight that he was stopped by Officer McElrath. He maintained
that he was stopped much earlier than 3:00 am. He testified that he left work at the Texas
Roadhousearound 6:00 p.m. onthe previousday. TheDefendant recalled that after going home, he
met afriend around 9:30 p.m. at the Peking restaurant, parked his car, and rode with his friend to
Red Lobster to eat.

According to the Defendant, after dinner, he and hisfriend went to Big River Restaurant in
downtown Chattanooga to see if any good bands were playing that evening. The two then walked
to Taco Mac. Realizing that they were on atime schedule to meet the friend’ sgirlfriend, they then
went to Flashbacks. The Defendant testified that his friend parked next to his car in the Peking
restaurant parking lot. The Defendant maintained that he only had one drink and then left around
1:00 or 1:15 am. He acknowledged that he drank mixed drinks during the evening and estimated
that he consumed about three ounces of alcohol. The Defendant believed that Officer McElrath was
mistaken about seeing his car fishtail or that the car that M cElrath saw come out of Flashbacks was
not his car. He testified that Officer McElrath pulled him over within 200 feet of the parking lot
where he had been parked. He maintained that he never threatened Officer McElrath. The
Defendant testified that he would have taken the breathal yzer test, but he felt threatened by one of
the officers at the police station.

B. Sentencing Hearing

The State did not present any proof at the sentencing hearing and relied on evidence
presented at the Defendant’ strial. The Defendant testified that he isa homeowner. He stated that
at the time of the sentencing hearing, he was working & three different places: Erlanger Hospital,
Outback Steakhouse, and Homewood Suites Hilton. The Defendant testified that he had one year
remaining in school and tha he intended to apply for medical school when he finished. He stated
that this was the first time he had ever been arrested. The Defendant maintained that he never
threatened Officer McElrath.

Fred Whytsell, the Defendant’ sfather, testified that the Defendant has two brothers and that
the Defendant isthe middle child. He stated that he wasvery proud of hisson. Hetestified that the
Defendant put himself through college. Whytsell reported that his son never got into any trouble
when he was younger and that he is an “upright citizen.” He stated that his son is not a violent
person. Whytsell acknowledged that he had never seen the Defendant when he was drunk.

Randy M. Hayes testified that he had worked with the Defendant for the past four months
and that he al so socialized with the Defendant. He stated that the Defendant is* an honorable man.”
Hayes acknowledged that he was not with the Defendant on the night of the offense.



1. ANALYSIS

The Defendant argues that the trial court imposed an excessive sentence. Specifically, he
arguesthat thetrial court abused itsdiscretion by orderingthat he perform fifty daysof publicworks.
In misdemeanor sentencing, a separate sentencing hearing is not mandatory, but the trial court is
required to allow the parties a reasonable opportunity to be heard on the question of the manner in
which the sentenceisto be served. Tenn. Code Ann. 8 40-35-302(a). Inthiscase, thetrial court did
so. Further, the sentence imposed must be specific and consistent with the purposes and principles
of the Criminal Sentencing Reform Act of 1989. Id. § 40-35-302(b). A percentage of not greater
than seventy-five percent of the sentence should be fixed for service, after which the Defendant
becomeseligiblefor “work release, furlough, trusty status and related rehabilitative programs.” 1d.
840-35-302(d). Our supreme court hasnoted that trial courts have moreflexibility in misdemeanor
sentencing that in felony sentencing. See State v. Troutman, 979 SW.2d 271, 273 (Tenn. 1998).

The misdemeanant, unlike the felon, is not entitled to the presumption of a minimum
sentence. Statev. Creasy, 885 S.W.2d 829, 832 (Tenn. Crim. App. 1994). However, in determining
the percentage of the sentence to be served in actual confinement, the court must consider
enhancement and mitigating factors as well as the purposes and principles of the Criminal
Sentencing Reform Act of 1989, and the court should not impose such percentagesarbitrarily. Tenn.
Code Ann. § 40-35-302(d).

When acriminal defendant challenges the length, range, or manner of service of asentence,
the reviewing court must conduct a de novo review of the sentence with a presumption that the
determinations made by the trial court are correct. 1d. 8 40-35-401(d). The Tennessee Supreme
Court has held that in misdemeanor sentencing atrial court isnot required to placespecific findings
on the record. Troutman, 979 SW.2d at 274. A trial court need only consider the principles of
sentencing and the enhancement and mitigating factors in order to comply with the legidative
mandates of the misdemeanor sentencing statute. 1d. Inthiscase, to determinethe manner of service
of the sentences, the trial court considered appropriate enhancement and mitigating factors and the
principles of sentencing. Therefore, our review in this case is de hovo with a presumption of
correctness.

If our review reflectsthat thetrial court followed the statutory sentencing procedure, that the
court imposed a lawful sentence after having given due consideration and proper weight to the
factorsand principles set out under the sentencing law, and that thetrial court’ sfindings of fact are
adequately supported by the record, then we may not modify the sentence “even if we would have
preferred adifferent result.” Statev. Fletcher, 805 S.W.2d 785, 789 (Tenn. Crim. App. 1991). The
defendant bearsthe burden of showing theimpropriety of the sentenceimposed. Statev. Ashby, 823
S.W.2d 166, 169 (Tenn. 1991).

In this case, thetrial court sentenced the Defendant to eleven months and twenty-nine days,
which was suspended after forty-eight hours incarceration. In addition, the trial court ordered the



Defendant to perform fifty days of community service. At the conclusion of the sentencing hearing,
thetrial court observed:
| think he’s a fine young man. He is to be admired for his achievements, putting
himself through school, working these three different jobsand . . . heisan honorable
man, but he did not tell the truth during thistrial.

Relying on Tennessee Code Annotated 8§ 40-35-103(1), the Defendant states that he had no
prior criminal record. See Tenn. Code Ann. 8 40-35-103(1)(A). Healso pointsout that no argument
was made that community service was needed to avoid depreciating the seriousness of the offense
or that community servicewasnecessary to providedeterrencefor others. Seeid. §40-35-103(1)(B).
We conclude that the Defendant’s reliance on Tennessee Code Annotated 8§ 40-35-103(1) is
misplaced. That statute specifically provides that those considerations be made when determining
whether an offender be incarcerated. The Defendant contends that dthough community serviceis
not strictly confinement, “it is still arestraint on the Defendant’ s liberty.” However, we conclude
that thetrial court properly ordered the Defendant to perform fifty days of community service. The
Tennessee Supreme Court hasheld that adefendant’ slack of candor or untruthful nessreflectspoorly
on adefendant’ s potential for rehabilitation. See Statev. Neeley, 678 SW.2d 48, 49 (Tenn. 1984);
seealso Statev. Nunley, 22 SW.3d 282, 289 (Tenn. Crim. App. 1999); Statev. Zeolia, 928 SW.2d
457, 463 (Tenn. Crim. App. 1996).

The Defendant further arguesthat although thetrial court stated that it based the community
service requirement on the Defendant’s failure to tell the truth, it was actually punishing the
Defendant for exercising hisright to ajury trid. The Defendant points out that at the beginning of
the Defendant’ s trial, the Court addressed the Defendant’ s counsel asfollows:

THE COURT: Mr. Levitt, does your client realize that the State, | . . . assume the

State’ s offered the samething he received downstairs?

MR. LEVITT: Yes, sir.

THE COURT: A $360 fine and 48 hours active time, which is the minimum.

MR. LEVITT: Yes, sir.

THE COURT: Does your client realize if he goes to trid and is convicted, all

likelihood is he will receive more time?

MR. LEVITT: | don't know if he realizesin all likelihood he would. He realizes

there’' sapossibility of that, Judge, yes, Sir.

THE COURT: Okay. Because, see, that is the minimum and the State offers the

minimum because he accepts responsibility for his action and spares the State the

trouble and expense of trial. Soalot - -

MR. LEVITT: | think that works both ways, Judge.

THE COURT: So the odds, the odds are great he . . . would not receve the same

sentence.

Wefind thisargument unpersuasive. Thetrial court was merely informing the Defendant that if he
went to trial, he could potentially receive more time than was offered by the State in exchange for
aplea of guilty. In addition, we note that the Defendant’ s testimony directly contradicted some
portions of Officer McElrath’ s testimony. It is apparent from thejury’ s verdict that the jury found
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Officer McElrath more credible. The trial court heard the testimony of the Defendant at trial and
observed his demeanor. Inour view, thetrial court did not err by determining that the Defendant
was untruthful. Thisissueiswithout merit.

Becausewe concludethat thetrial court did not err in sentencingthe Defendant, we AFFIRM
the judgment of thetrial court.

ROBERT W. WEDEMEY ER, JUDGE



